Some aspects of the new Moroccan family law

Moroccan family law has been codified between 1957 1958, after the end of the French protectorate on the country. Ten years after its codification, it became clear that the code had many shortcomings and needed to be modernized. Nevertheless, none of the attempts which have been undertaken in this sense in 1965, 1970, 1974 and 1979 reached their goal. A partial revision had been introduced in 1993 by King Hassan II which did not satisfy the urgent call of women rights organisations. These organisations as well as many intellectuals and politicians found the revision too careful and still too attached to a patriarchal family model. It is after 10 years of debates, demonstrations and petitions that finally, at the end of 2003 a new family code of 400 articles has been positively received by the Moroccan parliament. The code is expected to come into force in June 2004.

It is only few weeks ago that the text of the new code has reached us in the Netherlands, without yet any explanatory memorandum. For this reason, the following comments must be considered as a first impression which is susceptible to be adjusted on few points after the promised explanatory publication by the Moroccan ministry of justice at mid march. 

In my opinion, it is clear the new code is not the expected family law human rights and women organisations were hoping for but it still without any doubt means an improvement of the situation of Moroccan women in family law. Some of these improvements have been repeatedly mentioned in the media, others got less attention. In the following half an hour I’ll concentrate on these new provisions which have not been mentioned enough in the media and especially on aspects of the discussed provisions which have effect on Moroccan women living in the mahjar, outside Morocco.

General view on the code

A general view on the new code shows a Moroccan legislator anxious about promoting the rights of women and children in Moroccan society without abandoning the essence of Islamic institutions in the family code. This concern resulted in three kinds of rules in the new code:

a- First the rules which are not more then bringing into the law in a clear and unambiguous way,  provisions which have always existed in the Maliki tradition or other sunni schools of law like the tamlik or delegation to the wife of the power to repudiate herself. The old code made only in passing reference to it and I believe it is òne of the reasons the tamlik-institution was hardly used by women in Moroccan society. 

b- The second kind of rules tries to realize a certain improvement of the situation of women and children by prescribing special formalities and administrative requirements. This method was already used in the reform of the Moroccan code in 1993. Reference can be made to the procedural and administrative prescriptions for achieving a repudiation by the husband. These administrative requirements did not strike repudiation at its roots. In fact while these provisions were meant for the protection of the rights of the divorcee and the children, they also resulted in a restriction on the husband’s power of repudiation. 

c- The third kind of rules aims at modernising the law and brings into the code real new provisions. These provisions are considered by some groups as having always been part of the fiqh; while others consider them as a modernising undertaking by the legislator without or at least without explicit roots in the fiqh but perhaps more acceptable or coinciding better with the spirit of Islam. An explicit reference to the spirit of Islam can be found in article 400, the very last provision of the new Moroccan code requiring recourse to the Maleki rules and jurisprudence in any matter not explicitly covered by the code. To this - in Muslim personal codes -  known reference to a special Sunni school of law, the new code adds clearly that the principles of Islam namely the rules of justice, equality and (al mouachara belmaarouf, bonne coexistence) good neighbourhood must as well be taken into account. 

Two examples of such new provisions can be found in the power of the spouses under the new law to insert stipulations in their marriage contract regulating their financial matrimonial regime and can also been found in the ´chikak-procedure´ which allows each of the spouses individually or in a combined demand to go to court asking the dissolution of the marriage.

The concern of the Moroccan legislator about reaching an equilibrium between Islamic fiqh and modernizing claims of Moroccan society appear the most clearly in the chapter regulating divorce. The Islamic basic institutions of divorce are all maintained in the new code: the talaq-repudiation, the khoul or mutual agreement between husband and wife on the dissolution of the marriage involving a financial consideration from the wife in exchange for the divorce , and finally the tatliq or judicial dissolution of the marriage based on few grounds mentioned in the law. 

But on these old institutions, the new code grafts rulings which seek firstly for more protection for wife and children and secondly for more equality between husband and wife in this field of the law. 

Since some weeks I hear repeatedly Moroccan organisations in the Nls complain about the fact that ‘repudiation by the husband is still possible in the future’. That is true; the husband can still repudiate his wife. But the question is, in my opinion, whether the wife has the same possibility to terminate the marriage as the husband does. Let’s consider only two procedures the law brings women in this field: the tamlik-possibility and the chikak-procedure.

- The tamlik, meaning the delegation to the women of the power of repudiating herself, cannot be considered as equivalent to the power of repudiation the husband has. It is very simple: the tamlik is not given to her by law, but by her bridegroom. This means that she depends on her husband, on his family and on her own family to be able to exercise this right. 

- More interesting for the wife is the chikak-procedure allowing her to bring her divorce claim before a court without motive other then the dissention (mésentente) with her husband. She does not need proofs like in a darar-procedure. The only request of the law is her to participate in reconciliation attempts which have to be undertaken by the court. If this reconciliation does not succeed, the judge must pronounce the divorce. I compared this chikak-procedure at initiative of the wife to the repudiation by the husband, and unless I am really mistaken, I must say that there is hardly a difference between the two procedures which is worth mentioning. Sure the repudiation is subject to the known effects of repudiation while the judge decision in the chikak-procedure has the known effects of a judicial tatliq-divorce. 

I would even add that the similarity between the chikak-procedure and the repudiation on initiative of one of the spouses is such that the repudiation is completely superfluous in the new law. The husband is not better of with the repudiation then the wife with the chikak-procedure. 

One can argue that the husband can still change his mind during the waiting period or idda following the repudiation and resume the marriage life (what we call rajaa). Happily, the new code brings an important change in this matter since the repudiated wife must be informed of her husband’s revocation will and has the power to refuse the resuming of marriage life with him. Instead she can start a chikak-procedure to end her marriage. 

When she accepts to go back to her husband, the law requires explicitly this time the involvement of the court, and the recording of the revocation in a document. This requirement is not only beneficial for the wife and third parties but also for the husband himself in the Netherlands. Dutch authorities are very suspicious about the irrevocability of the repudiation since the raja could under the old code take place only with ‘words or deeds’, without notification by the court.  

Effect of the new code on Moroccan migrant women

What is the effect of the new divorce rulings on the problems Moroccan women encounter in the Netherlands in divorce matters​​. 

As we know it is not difficult for migrants to get their divorce from Dutch courts. The main problem has been till now to get this divorce recognized by Morocco. Moroccan international family law (qanoun dawli khas) requires an exequatur which means a recognition-decision by a Moroccan court. This recognition depended till now in principle on the application by Dutch courts of Moroccan divorce law on the divorce procedure. If the Moroccan woman did not have a tatliq-ground for her divorce she used to ask the application of the only ground Dutch divorce law knows: the dissention between husband and wife rendering life together impossible (in Dutch: ontwrichting van het huwelijk). In spite of the similarity between this ground and the talaq-ground (darar), it was not sure the Dutch divorce would have been recognised by Moroccan authorities. In most cases women were advised by Moroccan lawyers to start a new divorce-procedure in Morocco which often meant long procedures where women were completely depending on financially very demanding lawyers. In most cases a Moroccan recognition was not obtained, not because Moroccan courts refused to grant it but because of the difficulties rising from living in the Netherlands and litigating in Morocco. Most Moroccan divorcees live in what international family law calls a limping personal status which means to be divorced in the Netherlands but to be considered married in Morocco, with all the negative effects you can imagine. 

The new code brings on this point an important improvement. As soon as the new code will come into force, the divorce decision taken outside Morocco will be recognised if the decision has been grounded on motives which are not contradictory with the Moroccan code. It is worth-while mentioning that the law does not require the application by foreign courts of the ground of the mudawwana; it is sufficient when these grounds are not contrary with the mudawwana-rules. This means that from now on Moroccan women can apply Dutch law on their divorce and obtain its recognition by Moroccan courts.

This improvement concerns not only future divorces but also all old divorce decisions obtained before the coming into force of the new code. 

The problem for all women divorced in the past or divorcing in the future will be the recognition procedure which has to be carried on before Moroccan courts. On this point, there is no improvement for women living outside Morocco.  

Only what I would call ‘an automatical’ recognition of the Dutch divorce decision by Moroccan authorities can really be helpful for Moroccan women in the Netherlands. Earlier discussions on this issue between Dutch and Moroccan authorities teach us that Morocco is only ready to such recognition after a bilateral treaty between the two countries is signed in matters concerning family law. The Dutch government refuses even to start discussions on this issue pointing at already existing multilateral treaties on divorce. Morocco fears these treaties don’t fit a family law like the Moroccan which is based on Islam. I do expect neither Morocco nor the Netherlands to change their minds on the issue in the near future. The wish of Moroccan women to have the Dutch divorce recognized by Morocco is considered by many politicians as a lack of integration. And as we all know the current political context in the Netherlands is guided by all kind of integration measures and by a strong will of restricting as efficiently as possible family reunification. Bilateral treaties in the field of family law do not fit in this context. 

Another important improvement in the field of divorce is the possibility for the spouses to agree on the dissolution of their marriage with or without conditions. They can also agree on a khoel where the wife renounces all or some of her rights in exchange for the termination of the marriage. The new Moroccan code follows the example of Egypt in the modifications this country introduced on the khoul regulations in the year 2000 and made the intervention of the court possible on initiative of the wife when both spouses agree on the termination of the marriage but not on the compensation to be paid in exchange by the wife (120). The decision of the court must take different factors into account such as the amount of the sadaq, the duration of the marriage, the motives of the khoel and the husband’s financial situation. The wife can claim a chikak-procedure when the husband eventually refuses to agree with the khul. 

Marriage and the new code

The wali requirement. As we all know the legal requirement that women must have their guardian (wali) consent for their marriage has been a target for human rights organisations in Morocco and the hole Arab world since decades. In the partial reform of the mudawwana in 1993 this patriarchal authority on women was loosened since the adult bride who happened to be orphan from fathers side got the capacity to marry without her wali’s consent. In the new code the power of the wali is farther reduced and limited to minor girls and boys who need his permission before asking the judge permission to marry before reaching the age of majority which is in the new code provided at 18 years. Unfortunately, the law does not give any hint about the discretion of the wali in allowing marriages before reaching the age of 18. 

Provisions on polygamy. The new code did not follow the example of Tunisia by abolishing polygamy radically from the personal status laws. The modernising effort undertaken in 1993 is however continued with important new restrains on the possibility of concluding a polygamous marriage:

1-The first limitation is related to the increased value of marriage stipulations. The new Moroccan code binds explicitly the spouses to these stipulations. This is new in the code and shows more similarity with the others Sunni schools of law then with the Maliki school. 

With a monogamy stipulation in the marriage contract, the husband cannot conclude a simultaneous marriage before he gets the permission from the court to put this stipulation aside with as motive the changes in the circumstances of the family. Once the court is convinced of the necessity of the proceeding, the husband is free to ask a permission for a polygamous marriage. 

2- The second limitation on polygamy is the binding of the judge who has to decide about the permission for a polygamous marriage: He may only give this permission after the husband has proven he has ‘ exceptional, objectively determinable motives ‘ (asbab mawdouiya istithnaiya) for such a marriage (41, 42). 

3- The refusal of the first wife to accept a positive court decision allows her like in the present code to ask a tatliq. The difference in this point with the old code is that the husband must pay his first wife who refuses to accept the polygamy, her financial due within 7 days after having got the court permission. This permission expires if he fails to pay during this period.

Polygamy and informal marriages. I would like to point out that women in the Netherlands (Dutch and Moroccan) were in the last decades victims of polygamy which was not only the result of the polygamy-dispositions of the mudawwana but was also the result of the possibility of concluding an informal marriage in Morocco. An informal marriage comes into being without official witnesses appointed by the state ]]]]adls]]]] and without registration and that makes it possible for the husband to conclude a second official marriage in the Netherlands with another woman. Once Dutch nationality or a permanent stay permit was obtained, the man used to divorce the official wife in the Netherlands and to ask family reunification with the unofficial first wife and her children. 

There are no statistics on this issue. The experience of Dutch municipalities is that they are much more often faced by polygamy resulting from these informal marriages than by legal polygamous marriages. Happily (for this reason at least), we find in the new code a disposition which aims at putting an end to informal marriages in the five years following the coming into force of the new code. We do not have enough time to mention the harmful effects this new provision can have on other aspects of family life of Moroccans. 

Civil marriages outside Morocco. Also in the field of marriage the new code contains an international private law provisions which has influence on Moroccan migrants living abroad. It concerns what the preamble of the law and the media call a facilitation for Moroccan migrants of the conclusion of their marriage in their country of residence. Morocco is willing to recognise the marriages concluded following the rules of their country of residence. In fact this recognition is still submitted to all requirements of validity of a Moroccan marriage. Moreover these requirements are not and cannot be the concern of a Dutch registrar when they are not also required by Dutch laws on marriage. The consent requirement of the spouses is not a problem.  But the Dutch registrar will not check the religion of the two witnesses who have to be Muslims following the new code nor will the Dutch registrar require the signature of the wali, the marriage guardian of the wife in cases his consent is compulsory in Moroccan law. Nevertheless, this problem can be solved with a pragmatic approach: the wali can participate in the marriage ceremony as one of the two or even three or four witnesses allowed by Dutch law and sign the contract as such. Dutch law requires after all the signature of the witnesses on the marriage contract. 

The new regulation makes it easier for migrants to marry abroad in the mahjar (14, 15, 21), but this issue was not really a problem for Moroccans in the Netherlands. Most Moroccan couples marry in Morocco, with the extended family or they marry first the Dutch way and afterward at the Moroccan embassy.

The matrimonial regime

Very important in a society like the Moroccan, where the law was still based on the idea that men are providers of income and wealth while women are mainly charged of the housekeeping and the children, are the few new articles of the mudawwana were the legislator finally admits the importance of women’s labour in Moroccan society. To the already known exclusion of common marital property of the spouses, the new law adds the possibility to enter a contract with stipulations about the income each of them will get during the marriage (49). New is also that the adls are obliged to inform the spouses about this possibility at the moment they conclude their marriage. And even when such marriage stipulations are not entered in the marriage contract, man en wife can expect the tribunal (mahkama) to take into consideration the labour and efforts performed during the marriage by each of them, as well as the contribution of each in the increase of the income and property of the household. The principles of ‘ Al kad wa siaya’ only known from the fiqh or from traditions (there is no consensus about the source of this rule in Moroccan legal literature) are finally explicitly mentioned in the law. This rule is at stake in Dutch courts every time the marital property of Moroccan couples is governed by Moroccan law. In the very limited number of procedures on this issue, Dutch judges are reluctant to accept to take into consideration the labour of the Moroccan wife because no explicit rules allowing that are found in the mudawwana. 

It is however still unclear if the rule also means to consider the care for the house and for the children by not working women as a contribution which allows them to have a share in the property accumulated during the marriage. The text of the law is not clear enough about this issue. Decisions rendered by Moroccan judges since the 80th where the ‘kad wa siaya’ was part of the litigation do not give hope for such interpretation. Explanation of the new article 49 of the Mudawwana by the Moroccan authorities and judges is badly needed. 

Conclusions

The reform of the Mudawwana does not answer really the expectation of human rights organisations in Morocco. Nevertheless it would be unrealistic to deny that this reform brings an important betterment in the situation of women and of the Moroccan family as a hole. As many Moroccan researchers wrote since years, the family code is not a body on its own. Its spirit, its way of seeing society and the place of individuals in it, its norms and morality do not end in its specific articles and rules. All this can be found back in different other codes like the code du commerce, the penal code, the code of procedure but also in the organisation of the courts, the appointment of judges and so on. Changes in all these fields are needed to give full meaning to the reform of the family law. Very important is also the big number of expected directives which will be enacted by the Moroccan ministry of justice in the months and years to come: the new code mentions in many articles that further measures will be taken by this ministry.  As we know from the past these directives have unfortunately often more influence on the practice of the law then the letter of the law itself; especially when they meet ideas and ideologies of responsibles who are reluctant to modernisation and reform. An example under the old mudawwana is the huge number of child marriages of girls which took place in Morocco in spite of the prohibition on such child marriages in article 8 of the (old) mudawwana. Moroccan lawyers pointed regularly out that the possibility of such marriages was based on wrongful directives by the ministry of justice. The conclusion is clear: the reform of family law in Morocco does not stop at the family code but must be realised at least in all fields of law and in the organisation of the new judicial system. 

I believe one of the most important targets of organisations concerned with the empowerment of Moroccan women and girls in the Netherlands is to inform these women about the importance and possibility of  entering “stipulations in their marriage contract”. These organisations must convince young girls and especially their fathers to incorporate stipulations which aim at reaching more equality between husband and wife at least in divorce matters (tamlik) and in matrimony property matters. Another target should be to get such stipulations in already existing marriages. 

It is disappointing the new Muduawwana didn’t make it possible for migrant women to get an automatic recognition of their divorce in foreign courts. The issue of a bilateral treaty on this subject between the Netherlands and Morocco is again an issue. Exactly ten years ago, this item was the core of our activities towards emancipation of migrant women. As I said before, I am afraid that in the present political context, the Dutch government will not be willing to listen to our demands. However, one point must give us hope: the inequality between man and women in divorce matters made it impossible till now to consider such a bilateral treaty. A treaty means concessions for both sides; The recognition of Dutch divorces by Morocco without recognition procedure (exequatur) means that the Dutch authorities must be willing to recognize the Moroccan repudiation without further requirements. Dutch government was not willing to recognize the repudiation for procedural reasons and as long as an equivalent way of terminating the marriage was not available for women. As I mentioned before, the new code brings in my opinion much more equality in this field of marriage dissolution; the main obstacle for such a bilateral treaty is for this reason not anymore justified. Human rights organisations in the Netherlands must choose their priorities and their political agenda: They must choose between attacking the new mudawwana in the field of divorce on the ground that the talaq-repudiation is still available for the husband or to accept the repudiation and spend all their energy in reaching the bilateral treaty. The more they attack the remaining of the repudiation in the new law the more they give an alibi to the Dutch government to refuse a bilateral treaty. Dutch government will not accept to recognize the repudiation if women organisations fight against it. To refuse the recognition of the repudiation will be an obstacle for Morocco to accept the recognition of the Dutch divorce without exequatur by the Moroccan court. 

I hope these last remarks were not too cryptic for the participants since they really deal with the Dutch situation. I hope to be able to bring more clarity by answering your questions on the subject.

Leila Jordens-Cotran

7 March 2004

� L. Buskens gives an interesting chronicle of the developments of the Moroccan family law in “Recent debates on family reform in Morocco: Islamic law as politics in an emerging public sphere” published in Islamic Law and Society, 2003-10, p. 70-131. For information on internet, see a.o.: � HYPERLINK "http://www.menara.ma" ��www.menara.ma� and � HYPERLINK "http://www.alwatan.ma" ��www.alwatan.ma� 
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